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1.0 INTRODUCTION

Section 121(d) of the Comprehensive Environmeng&g®nse, Compensation, and Liability Act
(CERCLA), 42 U.S.C. § 9621(d), the National Oil amazardous Substances Pollution Contingency Plan
(the “NCP"), 40 CFR Part 300 (1990), and guidanug olicy issued by the U.S. Environmental
Protection Agency (EPA) require that remedial actiander CERCLA comply with substantive
provisions of applicable or relevant and appropreindards, requirements, criteria, or limitations
(ARARSs) from State of Montana and federal environtaklaws and state facility siting laws during and
at the completion of the remedial action. Theseiregents are threshold standards that any selected
remedy must meet, unless an ARAR waiver is invoked.

This document identifies final ARARSs for remediatians to be conducted for the East Helena
Superfund Site, Operable Unit 2 (OU2). The ertfiast Helena Superfund Site (Site) consists of the
decommissioned ASARCO smelter, all of the City afEHelena, Montana, nearby residential
subdivisions, numerous rural developments suchrassfand homes on small acreage plots, and
surrounding undeveloped lands. Operable UnitQ2 Dconsists of non-smelter property surface soils
in the residential areas, irrigation ditches, ra@elopments, and surrounding undeveloped lamd T
EPA previously divided the East Helena Site infoasate OUs; however, because the smelter portion of
the Site was active, the Resource ConservatiorRacgdvery Act (RCRA) program became responsible
for all properties outside of OU2, including th@pess ponds, slag pile, and ore storage areagon th
smelter property, and surface water (Prickly Paaek). In addition, RCRA became responsible for
groundwater beneath the smelter property as wakdih residential properties and undeveloped land.
EPA’s Superfund program continued to address canttran in OU2.

The following ARARSs or groups of related ARARs ai&ch identified by a statutory or regulatory
citation, followed by a brief explanation of the AR and how and to what extent the ARAR is expected
to apply to the activities to be conducted undex tbmedial action.

Substantive provisions of the requirements listeldw are identified as ARARs pursuant to 40 Code of
Federal Regulations (CFR) § 300.400. ARARSs thatati@in the scope of this remedial action must be
attained during and at the completion of the realeatition’ No permits are anticipated for this remedial
action in accordance with Section 121(e) of CERCLA.

! 40 CFR Section 300.435(b)(2); Preamble to the National Oil and Hazardous Substances Pollution

Contingency Plan, 55 Federal Register (FR) 8755-8757 (March 8, 1990).



2.0 TYPES OF ARARs

ARARSs are either “applicable” or “relevant and aggiate.” Both types of requirements are mandatory
under CERCLA and the NCPApplicable requirements are those cleanup stasgatandards of control,
and other substantive requirements, criteria oitditions promulgated under federal environmental or
state environmental and facility siting laws thag¢afically address a hazardous substance, potlutan
contaminant, remedial action, location, or othezwinstance found at a CERCLA site. Only those state
standards that are identified by a state in a fimm@nner and that are more stringent than federal
requirements may be applicable.

Relevant and appropriate requirements are thosewtestandards, standards of control, and other
substantive requirements, criteria or limitationsrpulgated under federal environmental or state
environmental or facility siting laws that, whiletf'applicable” to hazardous substances, pollutants
contaminants, remedial actions, locations, or otireumstances at a CERCLA site, address problems o
situations sufficiently similar to those encountead the CERCLA site that their use is well suitethe
particular site. Only those state standards treatdemtified in a timely manner and are more seirig

than federal requirements may be relevant and appte’

The determination that a requirement is relevadtagrpropriate is a two-step process: (1) detertinima

if a requirement is relevant and (2) determinati@requirement is appropriate. In general, thisives

a comparison of a number of site-specific factorduding an examination of the purpose of the
requirement and the purpose of the proposed CER4itian; the medium and substances regulated by
the requirement and the proposed requirement;dii@na or activities regulated by the requiremert a
the remedial action; and the potential use of nessuaddressed in the requirement and the remedial
action. When the analysis results in a determingtiat a requirement is both relevant and apprtgria
such a requirement must be complied with to theesaegree as if it were applicable.

ARARSs are contaminant, location, or action speciftontaminant specific requirements address
chemical or physical characteristics of compoundsubstances on sites. These values establish
acceptable amounts or concentrations of chemidaishwnay be found in or discharged to the ambient
environment.

Location specific requirements are restrictions@thupon the concentrations of hazardous substances
the conduct of cleanup activities because theyrnaspecific locations. Location specific ARARsatd
to the geographical or physical positions of siteh)er than to the nature of contaminants at.sites

Action specific requirements are usually technolbgged or activity based requirements or limitaion
on actions taken with respect to hazardous substapollutants or contaminants. A given cleanup
activity will trigger an action specific requirenterSuch requirements do not themselves deterrhime t
cleanup alternative, but define how chosen cleanethods should be performed.

2 CERCLA § 121(d)(2)(A), 42 U.S.C. § 6921(d)(2)(A). See also, 40 CFR § 300.430(f)(1)(i)(A).
® 40 CFR §300.5.
4 40 CFR § 300.5.

5 CERCLA Compliance with Other Laws Manual, Vol. I, OSWER Directive 9234.1-01, August 8, 1988, p. 1-11.




Many requirements listed as ARARs are promulgaseidentical or near identical requirements in both
federal and state law, usually pursuant to delebateironmental programs administered by EPA aad th
state. The Preamble to the NCP provides that setluaion results in citation to the state prawisand
treatment of the provision as a federal requirement

Also contained in this list are policies, guidawcether sources of information which are “to be
considered” in the selection of the remedy and @mantation of the record of decision (ROD).

Although not enforceable requirements, these dootsrere important sources of information which
EPA and the State of Montana Department of Envirmiad Quality (DEQ) may consider during
selection of the remedy, especially in regard &dtaluation of public health and environmentads;i®r
which will be referred to, as appropriate, in stferand developing cleanup actidhs.

This Appendix constitutes EPA's and DEQ’s formalntification and detailed description of ARARs for
the implementation of the remedial action withia tast Helena OU2. The Selected Remedy is expected
to meet all ARARs. EPA and DEQ have determinetnibadARAR waiver will be necessary for this
remedial action. The Final ARARs will be set foath performance standards for any and all remedial
design or remedial action work plans.

® 40 CFR Section 300.400(g)(3); Preamble to the NCP, 55 Fed. Reg. 8744-8746 (March 8, 1990).



3.0 CONTAMINANT-SPECIFIC ARARs

Groundwater is not part of OU2, and there is n@pidl impact to groundwater from soil remediation
activities. Therefore, groundwater-related statatied regulations are not ARARSs for the East Helena
Superfund Site, OU2.

Surface water and air-related standards are indldde to the potential impact of soil remediation o
these two media. The#RARS are applicable only to controlling potentieleases of hazardous
substances during construction and operation amdt@mance of the remedy for OU2.

Surface water within OU 2, specifically Prickly P&xeek, is currently not a source for drinking evat
Further, it is anticipated that Prickly Pear Crealk not become a source for drinking water in fhure
due to senior agricultural water rights that oftea not fully exercised under current conditions.

3.1 Federal ARARs

3.1.1 Clean Water Act

Federal Surface Water Quality Requirements, Clean \Wdter Act, 33 USC § 1251, et seq.
(applicable). As provided under Section 303 of the Clean WAttr 33 U.S.C. § 1313, the State of

Montana has promulgated water quality standar@é® tle discussion concerning State surface water
guality requirements.

3.1.2 Safe Drinking Water Act

Safe Drinking Water Act, 42 U.S.C.300f, et seq., National Primary and Secondary Kimon\Water
Regulations, 40 CFR Parts 141 and 142 (relevanappdbpriate) The National Primary and Secondary
Drinking Water Regulations (40 CFR Parts 141 ang) Bétablish maximum contaminant levels (MCL)
for chemicals in drinking water distributed in pigblvater systems. These are enforceable in Montana
under the Public Water Supplies, Distribution, dnelatment Act and corresponding regulations, MCA
75-6-101, et segand ARM' 17.38.203. Safe Drinking Water Act MCLs are relevand appropriate to
this remedial action because the water in PriclelgrFCreek is a potential source of drinking water.

The determination that the drinking water standardsrelevant and appropriate for the East Helena
Superfund Site, OU 2 remedial action is fully suped by the regulations and guidance. The Preamble
to the NCP clearly states that the MCLs are releaad appropriate for ground or surface waterithat
current or potential source of drinking water. Séd~ed. Reg. 8750, March 8, 1990, and 40 CFR
300.430(e)(2)(D(B). MCLs developed under the Safimking Water Act generally are ARARSs for
current or potential drinking water sources. ,%eg., EPA Guidance On Remedial Action For
Contaminated Groundwater at Superfund SIBESWER Dir. #9283.1-2, December 1988.

In addition, maximum contaminant level goals (MCL@&3y also be relevant and appropriate. See
Fed. Reg. 8750-8752. MCLGs are health-based gddth are established at levels at which no known
or anticipated adverse effects on the health afgres occur and which allow an adequate margin of
safety. According to the NCP, MCLGs that are sétwels above zero must be attained by remedial
actions for ground or surface waters that are atioepotential sources of drinking water. Whére t



MCLG for a contaminant has been set at a leveead,2zhe MCL promulgated for that contaminant must
be attained by the remedial actions.

The MCLs and MCLGs for contaminants of concern are:

Contaminant MCL (mg/L) MCLG" (mg/L)
Antimony 0.006 0.006
Arsenic 0.01 NE
Cadmium 0.005 0.00%
Copper 1.3 1.3
Iron 0.3 NE
Lead 0.01% 0
Manganese 0.05 NE
Mercury 0.002 0.002
Silver NE NE
Thallium 0.002 0.0005
Zinc 5.0 NE

NE - Not Established

2 40 CFR' 141.51(b)

P 40 CFR 141.62(c)

¢ 40 CFR' 141.80(c)B No MCL, but specifies BAT to be applied.

¢  40CFR 1433 B Secondary MCL

ARM 17.38.203 incorporates by reference into Statethe MCLs for inorganic substances set forth in
40 CFR Part 141 (Primary Drinking Water Standards).

3.1.3 National Ambient Air Quality Standards

National Ambient Air Quality Standards, 40 CFR § 506 (PM-10); 40 CFR § 50.16 (lead)
(applicable). These provisions establish standards for PM-10eamii emissions to air. The PM-10
standard is 150 micrograms per cubic meter (ug/r@8hour average concentration, and the lead
standard is 0.15 pgArarithmetic mean concentration over a 3-monthaqoeiThe federal standards are
incorporated by reference by State regulation, A&IM.8.202. Additional State standards are included
Section 3.2.3 below.




3.2 State ARARs
3.2.1 Groundwater Protection

Groundwater is not part of OU2 and impacts to gdwater as part of remedial actions are not
anticipated. Therefore, there are no groundwatiated ARARS.

3.2.2 Montana Water Quality Act

State of Montana Surface Water Quality ReguirementsMontana Water Quality Act, Section 75-5-
101, et seq., MCA, and implementing requlations (agicable). GeneralThe Clean Water Act, 33
U.S.C. § 1251, et segprovides the authority for each state to adogemnguality standards (40 CFR Part
131) designed to protect beneficial uses of eadbnimdy and requires each state to designatefarses
each water body. The Montana Water Quality ActtiSac75-5-101, et segMCA, establishes
requirements to protect, maintain and improve thaity of surface and groundwater. Montana's
regulations classify State waters according toityadlace restrictions on the discharge of polhisato
State waters, and prohibit degradation of StatemgatPursuant to this authority and the criteria
established by Montana surface water quality reégula, ARM § 17.30.601, et sedMontana has
established the Water-Use Classification systentled ARM § 17.30.610, tributaries to the Missouri
River have been classified “B-1". Prickly Pear Gréepart of the Missouri River drainage. State of
Montana regulations, Administrative Rules of Mor@dARM), classify Prickly Pear Creek within the
East Helena OU2 as a level B-1 surface water bodglrinking, culinary, and food processing purposes
after co7nventional treatment. Prickly Pear Creedngfes to "I" Classification one mile northwest akE
Helena.

ARM 17.30.623 (applicable)Waters classified B-1 are, after conventionalttregt for removal of
naturally present impurities, suitable for drinkjrglinary and food processing purposes. Thesergvate
are also suitable for bathing, swimming and regweagrowth and propagation of salmonid fishes and
associated aquatic life, waterfowl and furbearansl, use for agricultural and industrial purposédss T
section provides also that concentrations of caggnic, bioconcentrating, toxic or harmful paramgete
which would remain in water after conventional wateatment may not exceed standards set forth in
department circular DEQ-7.

ARM 17.30.628 (applicable) (1) The goal of the state of Montana for wateassified | are to have
these waters fully support the following uses: king, culinary, and food processing purposes after
conventional treatment; bathing, swimming, andeation; growth and propagation of fishes and
associated aquatic life, waterfowl, and furbearanst agricultural and industrial water supply. Thes
beneficial uses are considered supported whenotiheeatrations of carcinogenic, bioconcentratingicto
or harmful parameters do not exceed standardedhbtif department circular DEQ-7.

DEQ-7 provides that “whenever both Aquatic Lifertards and Human Health Standards exist for the
same analyte, the more restrictive of these vakikébe used as the numeric Surface Water Quality
Standard.” These numerical standards for the cantats of concern are listed below.

! As provided under ARM 17.30.602(33), “ ‘surface waters’ means any waters on the earth’s surface,

including but not limited to, streams, lakes, ponds, and reservoirs; and irrigation and drainage systems
discharging directly into a stream, lake, pond, reservoir or other surface water. Water bodies used solely for
treating, transporting or impounding pollutants shall not be considered surface water.”



Montana DEQ-7 Surface Water Quality Standards

Aquatic Life Standards

Acute Chronic Human Health Standards

Contaminant (ug/L) (ua/l) (ua/l)
Aluminunt 750 87 NE
Antimony NE NE 5.6
Arsenic 340 150 10
Cadmium 2.9/1.1%0.52 0.27/0.1670.1¢ 5
Copper 147.3/3.8 9.3/5.%/2.¢ 1,300
Iron® NE 1,000 NE
Lead 89/34 /14 3.2/1.3/0.54' 15
Manganese NE NE NE
Mercury 1.7 0.91 0.05
Silver 4.%/1.210.37 NE 100
Thallium NE NE 0.24
Zinc NE 126/67/37° 120167437 2,000

Not Established

& The aluminum standard is based on the dissolvetidra All other parameters are based on the total
recoverable fraction.

The aquatic life standard is based on hardnestue\&aown is for a hardness of 100 mg/L as CaCO3.
The aquatic life standard is based on hardnestue\&aown is for a hardness of 50 mg/L as CaCO3.

The aquatic life standard is based on hardnestue\&aown is for a hardness of 25 mg/L as CaCO3.
Concentrations of iron and manganese must not neglals that interfere with the uses specifiechin t
surface and groundwater standards (ARM 17.30.68&etand ARM 17.30.1001 et seq.). The secondary
maximum contaminant levels of 300 ug/L and 50 pgéspectively, may be considered guidance to
determine levels that will interfere with the spgiexd uses.

® 2 o T

! Montana Department of Environmental Quality, Wa&Qesality Division, Circular DEQ-7, Montana
Numeric Water Quality Standar@Sebruary 2008).

The B-1 classification standards at ARM 17.30.6128 include the following criteria:1) dissolved
oxygen concentration must not be reduced belovetreds given in department circular DEQ-7; 2)
induced variation of hydrogen ion concentration pkthin the range of 6.5 to 8.5 must be less h&n
pH unit. Natural pH outside of this range must tsnained without change. Natural pH above 7.0 must
be maintained above 7.0; 3) the maximum allowattesiase above naturally occurring turbidity is 5
nephelometric turbidity units; 4) temperature irgs®s must be kept within prescribed limits; 5) no
increases are allowed above naturally occurringentmations of sediment or suspended sediment,
settleable solids, oils or floating solids, whichlwr are likely to create a nuisance or renderwaters
harmful, detrimental, or injurious to public healtacreation, safety, welfare, livestock, wild aals
birds, fish or other wildlife; 6) true color musbtrbe increased more than five color units aboveraly
occurring color.

The | classification standards at ARM 17.30.628® atelude the following criteria:1) dissolved oxyge
concentration must not be reduced below the agp#cstandards given in department Circular DEQ-7;




2) hydrogen ion concentration must be maintaingtlivthe range of 6.5 to 9.5; 3) no increase in
naturally occurring turbidity is allowed which wik is likely to create a nuisance or render theevga
harmful, detrimental, or injurious to public healthcreation, safety, welfare, livestock, wild aals)
birds, fish, or other wildlife; 4) no increase iatarally occurring temperature is allowed whichlwil is
likely to create a nuisance or render the watemshid, detrimental, or injurious to public health,
recreation, safety, welfare, livestock, wild animdlirds, fish, or other wildlife; 5) no increases
allowed above naturally occurring concentrationsexfiment or suspended sediment and settleable
solids, oils, or floating solids, which will or aligely to create a nuisance or render the watarsful,
detrimental, or injurious to public health, recieat safety, welfare, livestock, wild animals, tsrdish,
or other wildlife; 6) no increase in naturally ocdng true color is allowed which will or is likeltp
create a nuisance or render the waters harmfulpdattal, or injurious to public health, recreation
safety, welfare, livestock, wild animals, birdsHj or other wildlife; 7) no discharges of toxic,
carcinogenic, or harmful parameters may commeno®wmtinue which lower, or are likely to lower, the
overall water quality of these waters.

ARM 17.30.637 (applicable).Provides that surface waters must be free of snbssaattributable to
industrial practices or other discharges that \al): settle to form objectionable sludge deposits o
emulsions beneath the surface of the water or ag@ining shorelines; (b) create floating debrisirs,
a visible oil film (or be present in concentrati@tsor in excess of 10 milligrams per liter) orlgltes of
grease or other floating materials; (c) producersdmlors or other conditions which create a mgsaor
render undesirable tastes to fish flesh or makeifiedible; (d) create concentrations or combimetiof
materials which are toxic or harmful to human, aadimplant or aquatic life; (e) create conditionsaith
produce undesirable aquatic life.

ARM 17.30.637 also states that no waste may bénaliged and no activities conducted which, either
alone or in combination with other waste activitiedl cause violation of surface water quality
standards.

In addition, ARM 17.30.637 provides that leachiraglg, tailings ponds, or water or waste or pr prbduc
holding facilities must be located, constructeceraped and maintained in such a manner and of such
materials to prevent any discharge, seepage, dmjmailtration, or flow which may result in potion

of state waters, and a monitoring system may beined|to ensure such compliance.

Section 75-5-605, MCA (applicableprovides that it is unlawful to cause pollutionaofy state waters or
to place or cause to be placed, any wastes wheyentiti cause pollution of any state waters.

Section 75-5-303, MCA (applicablestates that existing uses of state waters ankkteé of quality of
state waters necessary to protect those uses muoshintained and protected.

ARM 17.30.705 (applicable) Existing and anticipated uses of surface wateneateér quality necessary
to support those uses must be maintained and pedtec

3.2.3 Montana Ambient Air Quality Regulations

Montana Ambient Air Quality Regulations, ARM 17.8.206, -.222, -.220, and -.223 (applicabl€éljhe
following provisions establish air quality standard

ARM 17.8.202.This provisionincorporates by reference 40 CFR Part 50, whickipthe national
ambient air quality standards and ambient air guaionitoring reference methads



ARM 17.8.206.This provision establishes sampling, data coltectand analytical requirements to
ensure compliance with ambient air quality stanslard

ARM 17.8.222.Lead emissions to ambient air shall not exceeidety(90) day average of 1.5
micrograms per cubic liter of air.

ARM 17.8.220.Settled particulate matter shall not exceed &ti(80) day average of 10 grams per
square meter.

ARM 17.8.223.PM-10 concentrations in ambient air shall not exica 24 hour average of 150
micrograms per cubic meter of air and an annualageeof 50 micrograms per cubic meter of air.



4.0 LOCATION-SPECIFIC ARARS

The statutes and regulations set forth below rétagelid waste, floodplains, floodways, streambedisl
the preservation of certain cultural, historic,unat or other national resources located in ceda@as
that may be adversely affected by this remediabact

4.1 Federal

4.1.1 National Historic Preservation Act

National Historic Preservation Act, 16 USC 8§ 470,@CFR § 6.301(b), 36 CFR Part 63, Part 65, and
Part 800 (NHPA) (applicable).This statute and implementing regulations rege@deral agencies to
take into account the effect of this response aaijmon any district, site, building, structure pbiect

that is included in or eligible for the RegisterHtitoric Places. Compliance with NHPA requirements
will be attained through agreements entered inth ®PA, the State of Montana, and the town of East
Helena during the implementation of the remeditibac

4.1.2 Archaeological and Historic Preservation Act

Archaeological and Historic Preservation Act, 16 US 8§ 469, 40 CFR 8 6.301(c) (applicable)his
statute and implementing regulations establishirements for the evaluation and preservation of
historical and archaeological data, which may ksrdged through alteration of terrain as a resiét o
Federal construction project or a federally licehaetivity or program. This requires EPA or poteltyi
responsible parties (PRP) to survey the site foersd scientific, prehistorical or archaeologiadiffacts.
The results of this survey will be reflected in th@ministrative Record. Preservation of appropridéa
concerning the artifacts is hereby identified a®\®AR requirement, to be completed during the
implementation of the remedial action.

4.1.3 Historic Sites Act of 1935

Historic Sites Act of 1935, 16 USC § 461, et sedQ CFR 8 6.310(a) (applicable)his statute and
implementing regulations require federal agen@esonsider the existence and location of land marks
the National Registry of National Landmarks andvoid undesirable impacts on such landmarks.

4.1.4 Protection and Enhancement of the Cultural Emronment

Executive Order 11593 Protection and Enhancement a@he Cultural Environment, 16 USC § 470
(applicable). Directs federal agencies to institute proceduwemnsure programs contribute to the
preservation and enhancement of hon-federally oviamgdric resources. Consultation with the Advisory
Council on Historic Preservation is required if emial activities should threaten cultural resources

4.1.5 The Archaeological Resources Protection Act 2979

The Archaeological Resources Protection Act of 197936 USC 88 470aa-47011 (relevant and
appropriate). Requires a permit for any excavation or removaireheological resources from public
lands or Indian lands. Substantive portions of #lgismay be relevant and appropriate if archeotdgic
resources are encountered during remedial actitbrntac

4.1.6 American Indian Religious Freedom Act

American Indian Religious Freedom Act, 42 U.S.C. 8996, et seq. (applicable)l'his Act establishes
a federal responsibility to protect and presereeitiherent right of American Indians to believepmress

10



and exercise the traditional religions of Ameritagians. This right includes, but is not limited &zcess
to sites, use and possession of sacred objectshariceedom to worship through ceremonials and
traditional rites. The Act requires Federal agemtieprotect Indian religious freedom by refrainfrgm
interfering with access, possession and use afioels objects, and by consulting with Indian
organizations regarding proposed actions affectieg religious freedom.

4.1.7 Native American Graves Protection and Repataition Act

Native American Graves Protection and RepatriationAct, 25 U.S.C. 8 3001, et seq. (applicable).
The Act prioritizes ownership or control over Nati&merican cultural items, including human remains,
funerary objects and sacred objects, excavatetsoovkred on Federal or tribal lands. Federal agenc
and museums that have possession or control oueeNsmerican human remains and associated
funerary objects are required under the Act to davgn inventory of such items and, to the extent
possible, identify their geographical and cultatiliation. Once the cultural affiliation of suabjects is
established, the Federal agency or museum mustigigpesly return such items, upon request by adine
descendent of the individual Native American dveridentified.

4.1.8 Fish and Wildlife Coordination Act

Fish and Wildlife Coordination Act, 16 USC § 661, @ CFR 8§ 6.302 (applicable)This statute and
implementing regulations require that Federal agsnar federally funded projects ensure that any
modification of any stream or other water body etiée by any action authorized or funded by the
Federal agency provides for adequate protectidisiofand wildlife resources. Compliance with this
ARAR requires EPA to consult with the U.S. Fish &xidlife Service and the Montana Department of
Fish, Wildlife, and Parks. Further consultationlwitcur during remedial design and remedial action.

4.1.9 Endangered Species Act

Endangered Species Act, 16 USC § 1531, 50 CFR Patisand 402 (applicable)This statute and
implementing regulations provide that federal atiés not jeopardize the continued existence of any
threatened or endangered species. Compliance istiARAR will be achieved through EPA
consultation with the U.S. Fish and Wildlife Sereviand the Montana Department of Fish, Wildlife and
Parks during remedial design and remedial actipacific avoidance or other mitigation measures
identified shall be incorporated into the remedisign and implemented as part of the remediabracti

4.1.10 Floodplain Management Regulations

Floodplain Management Requlations, Executive OrdeNo. 11988 and 40 CFR § 6.302(b)
(applicable). These require that actions be taken to avoichaéaektent possible, adverse effects
associated with direct or indirect development @badplain, or to minimize adverse impacts if no
practicable alternative exists.

4.1.11 Protection of Wetlands Regulations

Protection of Wetlands Regulations, 40 CER Part 6Appendix A, and Executive Order No. 11990
(applicable). Steps will be taken to avoid or mitigate the adedmpacts associated with the destruction
or loss of wetlands to the extent possible anddaraie of new construction in wetlands if a pratiiea
alternative exists. Wetlands are defined as thosas that are inundated or saturated by groundwmate
surface water at a frequency and duration suffidizsupport, and that under normal circumstances d
support, a prevalence of vegetation typically agldor life in saturated soil conditions. Compliarwith
this ARAR will be achieved through EPA consultatieith the U.S. Fish and Wildlife Service and the

11



U.S. Army Corps of Engineers, to determine theterise and category of wetlands present at the site,
and any avoidance or mitigation and replacementhviriay be necessary.

4.1.12 Clean Water Act

Section 404, Clean Water Act, 33 USC 88 1251 et se83 CFR Part 330 (applicable)Regulates
discharge of dredged or fill materials into watefshe United States. Substantive requirements of
portions of Nationwide Permit No. 38 (General ape&fic Conditions) are applicable to remedial
activities conducted within waters of the Unitedt8s within the East Helena OU2.

4.1.13 Migratory Bird Treaty Act

Migratory Bird Treaty Act, 16 USC § 703, et seq. (pplicable). This requirement establishes a federal
responsibility for the protection of the internaiid migratory bird resource and requires continued
consultation with the USFWS during remedial desigd remedial construction to ensure that the
cleanup of the site does not unnecessarily impagiatory birds. Specific mitigative measures may be
identified for compliance with this requirement.

4.1.14 Bald Eagle Protection Act

Bald Eagle Protection Act, 16 USC § 668, et segpfaicable). This requirement establishes a federal
responsibility for protection of bald and goldemlea, and requires continued consultation withUtg.
Fish and Wildlife Service during remedial desig aamedial construction to ensure that any cleafup
the site does not unnecessarily adversely affedbéid and golden eagles. Specific mitigative messsu
may be identified for compliance with this requiksm

4.1.15 Resource Conservation and Recovery Act

Resource Conservation and Recovery Act and requlatins, 40 CFR § 264.18 (a) and (b) (relevant
and appropriate). These regulations provide seismic and floodplestrictions on the location of a
waste management unit.

4.2 State
4.2.1 Montana Antiquities Act

Montana Antiguities Act, Section 22-3-421, et segMCA (relevant and appropriate). The Montana
Antiquities Act addresses the responsibilities @it&agencies regarding historic and prehistot@ssi
including buildings, structures, paleontologicaésj archaeological sites on state owned land$ Eac
State agency is responsible for establishing mglgarding historic resources under their jurisditcti
which address National Register eligibility, appiafe permitting procedures and other historic
preservation goals. The State Historic Preservdiiffite maintains information related to the
responsibilities of State Agencies under the Aritigsi Act.

4.2.2 Montana Human Skeletal Remains and Burial 8 Protection Act

Montana Human Skeletal Remains and Burial Site Pragction Act (1991), Section 22-3801, MCA
(applicable). The Human Skeletal Remains and Burial Site Priatiedct is the result of years of work
by Montana Tribes, State agencies and organizaitb@sested in ensuring that all graves within State
of Montana are adequately protected. If human sidelemains or burial sites are encountered during
remedial activities within the East Helena OU2 nthequirements will be applicable.

12



4.2.3 Montana Floodplain and Floodway Management &t

Montana Floodplain and Floodway Management Act andRegulations, Section 76-5-401, et
seq..MCA, ARM 36.15.601, et seq. (applicablejJhe Floodplain and Floodway Management Act and
regulations specify types of uses and structuratsatte allowed or prohibited in the designated y&&r
floodway? and floodplairf. Since the East Helena OU2 contains Prickly PeaelCthat runs through
areas that can flood, these standards are ap@itahbll actions within these floodplain areas.

A. Prohibited uses.Uses prohibited anywhere in either the floodwatherfloodplain are:

« solid and hazardous waste disposal; and

- storage of toxic, flammable, hazardous, or expsnaterials.

ARM 36.15.605(2) and 36.15.703 (applicable); see ARM 36.15.602(5)(b) (applicable). These
provisions effectively prohibit the placement oinmiwaste repositories within the 100-year
floodplain and require mine wastes addressed pporesge actions be removed from the floodplain.

In the floodway, additional prohibitions apply, inding prohibition of:

« a building for living purposes or place of assentiypermanent use by human beings;

« any structure or excavation that will cause watdre diverted from the established
floodway, cause erosion, obstruct the natural tdwvater, or reduce the carrying capacity of
the floodway; and

« the construction or permanent storage of an okjdgject to flotation or movement during
flood level periods.

Section 76-5-403, MCA (applicable).

B. Applicable considerations in use of floodplain orlbodway. Applicable regulations also
specify factors that must be considered in allovdivgrsions of the stream, changes in place of
diversion of the stream, flood control works, nemstruction or alteration of artificial
obstructions, or any other nonconforming use withimfloodplain or floodway. Many of these
requirements are set forth as factors that musbhsidered in determining whether a permit can
be issued for certain obstructions or uses. Whalent requirements are not directly applicable
to remedial actions conducted entirely on site sthiestantive criteria used to determine whether
a proposed obstruction or use is permissible wittnfloodway or floodplain are applicable
standards. Factors which must be considered ireadiiiy any obstruction or use within the
floodway or floodplain include:

& The "floodway" is the channel of a watercourse or drainway and those portions of the floodplain adjoining
the channel that are reasonably required to carry and discharge the floodwater of the watercourse or
drainway. ARM 36.15.101(13).

°  The "floodplain” is the area adjoining the watercourse or drainway that would be covered by the floodwater
of a base (100-year) flood except for sheetflood areas that receive less than one foot of water per
occurrence. The floodplain consists of the floodway and flood fringe. ARM 36.15.101(11).
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the danger to life and property from backwaterigeded flow caused by the obstruction or
use;

the danger that the obstruction or use will be $wlep/instream to the injury of others;
the availability of alternate locations;

the construction or alteration of the obstructiom®e in such a manner as to lessen the
danger;

the permanence of the obstruction or use; and

the anticipated development in the foreseeabledutfithe area which may be affected by
the obstruction or use.

SeeSection 76-5-406, MCA; ARM 36.15.216 (applicaldebstantive provisions only).
Conditions or restrictions that generally applgpecific activities within the floodway or
floodplain are:

the proposed activity, construction, or use caimmease the upstream elevation of the 100-
year flood a significant amount (2 foot or as ottise determined by the permit issuing
authority) or significantly increase flood veloes, ARM 36.15.604 (applicable, substantive
provisions only); and

the proposed activity, construction, or use musddmgned and constructed to minimize
potential erosion. See ARM 36.15.605.

For the substantive conditions and restrictiondiegiple to specific obstructions or uses, see the
following applicable regulations:

Excavation of material from pits or pools - ARM B5.602(1).
Water diversions or changes in place of diversi8iRM 36.15.603.

Flood control works (levees, floodwalls, and riprapst comply with specified safety
standards) - ARM 36.15.606.

Roads, streets, highways and rail lines (must B&ded to minimize increases in flood
heights) - ARM 36.15.701(3)(c).

Structures and facilities for liquid or solid wasteatment and disposal (must be
floodproofed to ensure that no pollutants entesdlavaters and may be allowed and
approved only in accordance with Montana Departroéiinvironmental Quality (DEQ)
regulations, which include certain additional ptmtions on such disposal) - ARM
36.15.701(3)(d).

Residential structures - ARM 36.15.702(1).
Commercial or industrial structures - ARM 36.15.(8)2

4.2.4 Montana Stream Protection Requirements

Montana Natural Streambed and Land Preservation Actand Regulations, Section 75-7101, et.seq.,

MCA, and ARM 36.2.401, et.seq., (applicablePApplicable if this remedial action alters or atlea

streambed or its banks. The adverse effects ofacly action must be minimized.
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ARM 36.2.410 (applicable)establishes minimum standards which would be ealplé if a response
action alters or affects a streambed, includingdrannel change, new diversion, riprap or other
streambank protection project, jetty, new dam sereoir or other commercial, industrial or residknt
development. Projects must be designed and cotetirusing methods that minimize adverse impacts to
the stream (both upstream and downstream) andefdisturbances to the stream. All disturbed areas
must be managed during construction and reclairfted @nstruction to minimize erosion. Temporary
structures used during construction must be dedigmbandle high flows reasonably anticipated dyrin
the construction period. Temporary structures rbastompletely removed from the stream channel at
the conclusion of construction, and the area mesebtored to a natural or stable condition. Chlanne
alterations must be designed to retain originalastr length or otherwise provide hydrologic stayilit
Streambank vegetation must be protected exceptewkeroval of such vegetation is necessary for the
completion of the project. When removal of vegetais necessary, it must be kept to a minimum.
Riprap, rock, and other material used in a prajeast be of adequate size, shape, and density asd mu
be properly placed to protect the streambank frayeien. The placement of road fill material in a
stream, the placement of debris or other materiadsstream where it can erode or float into tiheash,
projects that permanently prevent fish migratigreration of construction equipment in a stream, and
excavation of streambed gravels are prohibitedssrdeecifically authorized by the district. Sucbj@cts
must also protect the use of water for any useflemeficial purpose. See Section 75-7-102, MCA.

Sections 87-5-502 and 504, MCA (applicable — substiave provisions only).provide that a state
agency or subdivision shall not construct, modifyerate, maintain or fail to maintain any consiarct
project or hydraulic project which may or will ohstt, damage, diminish, destroy, change, modify, or
vary the natural existing shape and form of angastr or its banks or tributaries in a manner thit wi
adversely affect any fish or game habitat.

While the administrative / procedural requiremeimtsiuding the consent and approval requiremertts se
forth in these statutes and regulations are not RRAonsultation with the Montana Department ohFis
Wildlife and Parks, and any conservation districboard of county commissioners (or consolidated
city/county government) is encouraged during th&gieand implementation of the remedial action for
the East Helena OU2, to assist in the evaluatidhefactors discussed above.

4.2.5 Montana Solid Waste Management Act

Montana Solid Waste Management Act and regulationsSection 75-10-201, et seq., MCA, ARM
17.50.505 (applicable)Sets forth requirements applying to the locatibarty solid waste management
facility. Among other things, the location must Basufficient acreage, must not be within a 100-year
floodplain, must be located so as to prevent polubf ground, surface, and private and public wate
supply systems, and must allow for reclamatiorhefland.

Under ARM 17.50.505, a facility for the treatmestgrage or disposal of solid wastes:

1. must be located where a sufficient acreage oflsleitand is available for solid waste
management;

2. may not be located in a 100-year floodplain;

3. may be located only in areas which will preventpl#ution of ground and surface waters and
public and private water supply systems;

4. must be located to allow for reclamation and reafdbe land;
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5. drainage structures must be installed where negessarevent surface runoff from entering
waste management areas; and

6. where underlying geological formations contain rérelctures or fissures which may lead to
pollution of the ground water or areas in whichrags exist that are hydraulically connected to a
proposed disposal facility, only Class Il dispottilities may be approved.

Even Class lll landfills may not be located on llaaks of or in a live or intermittent stream or erat
saturated areas, such as marshes or deep gravelhpih contain exposed ground water. ARM
17.54.505(2)()).

These standards apply to any facility for the treatt, storage, or disposal of mine wastes, inclydior
example, any mine waste repository, tailings deposiwaste rock pile that is actively managedas p
of a response action.

Section 75-10-212, MCAFor solid wastes, Section 75-10-212, MCA, probkibiamping or leaving any
debris or refuse upon or within 200 yards of arghlaiay, road, street, or alley of the State or ofudalic
property, or on privately owned property where immtfishing, or other recreation is permitted.

4.2.6 Endangered Species and Wildlife

Sections 87-5-106, 107 and 111, MCA (applicablegd@nhgered species should also be protected in order
to maintain and to the extent possible, enhandelienbers. These Sections list endangered species,
prohibited acts, and penalties. Section 87-5-20CAMapplicable) concerns protection of wild birds,

nests and eggs and under ARM 12.5.201 certainigesiare prohibited with respect to specified
endangered species.

10 Group Il consist of primarily inert wastes, including industrial mineral wastes which are essentially inert and

non-water soluble and do not contain hazardous waste constituents. ARM 17.50.503(1)(b).
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5.0 ACTION-SPECIFIC ARARS
5.1 Federal and State Water Protection Requirements
5.1.1 Clean Water Act

Clean Water Act, Point Source Discharges requiremes, 33 USC § 1342 (applicable, substantive
provisions only). Section 402 of the Clean Water Act, 33 USC § 1842g(.authorizes the issuance of
permits for the “discharge” of any “pollutant.” Bhincludes storm water discharges associated with
“industrial activity.” See, 40 CFR § 122.1(b)(2)(iVIndustrial activity” includes inactive mining
operations that discharge storm water contaminafezbntact with or that has come into contact with
any overburden, raw material, intermediate proddictished products, byproducts or waste products
located on the site of such operations, 48eCFR § 122.26(b)(14)(iii); landfills, land apgaltion sites,
and open dumps that receive or have received auginal wastes including those subject to regomati
under RCRA subtitle D, sed0 CFR 8§ 122.26(b)(14)(v); and construction aigtimcluding clearing,
grading, and excavation activities, sé8 CFR 8§ 122.26(b)(14)(x). Because the State ftha has
been delegated the authority to implement the Clgater Act, these requirements are enforced in
Montana through the Montana Pollutant Dischargmiglation System (MPDES). The MPDES
requirements are set forth below.

5.1.2 Montana Pollutant Discharge Elimination Systen Requirements

Substantive MPDES Permit Requirements, ARM 17.30.142-1344 (applicable)These set forth the
substantive requirements applicable to all MPDES Mational Pollutant Discharge Elimination System
(NPDES) permits. The substantive requirementsydio the requirement to properly operate and
maintain all facilities and systems of treatmerd aantrol are applicable requirements for a repogit
containing mine waste.

Technology-Based Treatment, ARM 17.30.1203 and 134dpplicable). Provisions of 40 CFR Part 125
for criteria and standards for the imposition ahteology-based treatment requirements are adoptbd a
incorporated in MPDES permits. Although the pemaguirement would not apply to on-site discharges,
the substantive requirements of Part 125 are aipéci.e., for toxic and nonconventional pollusant
treatment must apply the best available technodmgpnomically achievable (BAT); for conventional
pollutants, application of the best conventiondlytant control technology (BCT) is required. Where
effluent limitations are not specified for the peutar industry or industrial category at issue, TBEAT
technology-based treatment requirements are detedin a case by case basis using best professional
judgment (BPJ). See CERCLA Compliance with OthersdManual, Vol. I, August 1988, p. 3-4 and 3-
7.

5.1.3 Montana Water Quality Statutes and Regulatios

Causing of Pollution, Section 75-5-605, MCA (applable). This section of the Montana Water Quality
Act prohibits the causing of pollution of any stataters. Pollution is defined as contaminationtbeo
alteration of physical, chemical, or biological pesties of state waters which exceeds that pemiriitye
the water quality standards. Also, it is unlawluplace or caused to be placed any wastes wheye the
will cause pollution of any state waters.

Nondegradation, Section 75-5-303, MCA (applicableY-his provision states that existing uses of state
waters and the level of water quality necessapratect the uses must be maintained and protected.
Section 75-5-317, MCA, provides an exemption framaegradation requirements which allows changes
of existing water quality resulting from an emerggor remedial activity that is designed to protbet
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public health or the environment and that is appdywauthorized, or required by the department.
Degradation meeting these requirements may bedenesi nonsignificant. In determining that remedial
actions are protective of public health and tharemment and in approving, authorizing, or requgrin
such remedial activities, no significant degradasbould be approved.

Surface Water, ARM 17.30.637 (applicable)Prohibits discharges containing substances tHat(aj
settle to form objectionable sludge deposits orlsims beneath the surface of the water or upon
adjoining shorelines; (b) create floating debrisira, a visible oil film (or be present in concetitias at
or in excess of 10 milligrams per liter) or glolalef grease or other floating materials; (c) predodors,
colors or other conditions which create a nuisamaender undesirable tastes to fish flesh or nfizke
inedible; (d) create concentrations or combinatioi®aterials which are toxic or harmful to human,
animal, plant or aquatic life; or (e) create coiotis which produce undesirable aquatic life.

ARM 17.30.705 (applicable)This provides that for any surface water, exisang anticipated uses and
the water quality necessary to protect these usiss Ine maintained and protected unless degradation
allowed under the nondegradation rules at ARM 1738

ARM 17.30.1011 (applicable)This provides that any groundwater whose exisiunglity is higher than
the standard for its classification must be mairgdiat that high quality unless degradation may be
allowed under the principles established in Secti®®-303, MCA and the nondegradation rules at ARM
17.30.701, et seq.

5.1.4 Stormwater Runoff Control Requirements

ARM 17.24.633 (applicable)All surface drainage from a disturbed area mugstdsged by the best
technology currently available.

General Permits (applicable).Pursuant to ARM 17.30.1341, DEQ has issued gestyah water
permits for certain activities. The substantiveuisgments of the following permits are applicaldethe
following activities: for construction activitiesGeneral Permit for Storm Water Discharge Assodiate
with Construction Activity, Permit No. MTR100000 jgAl 16, 2007); for mining activities — General
Discharge Permit for Storm Water Associated witikg and with Oil and Gas Activities, Permit No.
MTR300000 (November 17, 200%)and for industrial activities — General Permit &iorm Water
Discharge Associated with Industrial Activity, Pérido. MTR0O00000 (October 1, 2008).

Generally, the permits require the permittee tolémpent best management practice (BMP) and to take
all reasonable steps to minimize or prevent anghdigye which has a reasonable likelihood of adierse
affecting human health or the environment. HoweWé¢here is evidence indicating potential or reet
impacts on water quality due to any storm watectdisge associated with the activity, an individual
MPDES permit or alternative general permit maydiguired.

% This permit covers point source discharges of storm water from mining and milling activities (including

active, inactive, and abandoned mine and mill sites) including activities with Standard Industrial Code 14
(metal mining).
12" Industrial activities are defined as all industries defined in 40 CFR " 122, 123, and 124, excluding
construction, mining, oil & gas extraction activities and storm water discharges subject to effluent limitations
guidelines. This includes wood treatment operations, as well as the production of slag
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A related mine reclamation requirement is set olBRM 17.24.633 (relevant and appropriate), which
requires that all surface drainage from disturbredsthat have been graded, seeded or plantemust
treated by the best technology currently avail@BECA) before discharge. Sediment control through
BTCA practices must be maintained until the distgrlrea has been reclaimed, the revegetation
requirements have been met, and the area meetsanthfederal requirements for the receiving stream

5.2 Federal and State RCRA Subtitle C Requirements

Federal and State RCRA Subtitle C Requirements, 40.S.C. Section 6921, et seq. (relevant and
appropriate for solid wastes, applicable for hazardus wastes)The presentation of RCRA Subtitle C
requirements in this section assumes that thetdwolid wastes left in place in “waste managemen
areas” (i.e., the repository) as a result of taisedial action. Because of the similarity of thiste
management area to the RCRA “waste management cenitain discrete portions of the RCRA Subtitle
C implementing regulations will be relevant andrappiate for the East Helena OU2 remedial action.
RCRA Subtitle C and implementing regulations arsigleated as applicable for any hazardous wastes
that are actively “generated” as part of this reialeatction or that were “placed’ or “disposed” afi®©80.
Also, should hazardous wastes be discovered asfpant remedial design or remedial action, EPA
reserves the right to identify RCRA Subtitle C riegonents in more detail at a later date. All fetlera
RCRA Subtitle C requirements set forth below asoriporated by reference as State of Montana
requirements as provided for under ARM 17.53.108ss1mentioned otherwise below.

40 CFR Part 264 Subpart F.

General Facility Standards.These are potentially relevant and appropriatesdtid wastes at this site.
Any waste management unit or similar area wouldelogiired to comply with the following
requirements.

40 CFR § 264.92, .93. and .9Rrescribes groundwater protection standards.

40 CFR § 264.97Prescribes general groundwater monitoring requirgsne

40 CFR § 264.98Prescribes requirements for monitoring and detgdatidicator parameters.

Closure requirements.

40 CFR 8 264.111This provides that the owner or operator of a hdmas waste management
facility must close the facility in a way that mimizes the need for further maintenance, and cantrol
or eliminates the leaching or escape of hazard@assenor its constituents, leachate, or runoff & th
extent necessary to protect human health and thiebement.

40 CFR 8 264.117This provision incorporates monitoring requirenseintPart 264, including those
mentioned at Part 264.97 and Part 264.303. It gsvéire length of the post-closure care period,
permits a lengthened security period, and prohiitsuse of the property which would disturb the
integrity of the management facility.

40 CFR 8 264.310This specifies requirements for caps, maintenaanoe monitoring after closure.

40 CFR 8 264.301Prescribes design and operating requirementsiaffills.

40 CFR 8 264.301(a)This provides for a single liner and leachateemibn and removal system.
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40 CFR 8 264.301(H)This requires a run-on control system.

40 CFR 8§ 264.301(g)This requires a run-off management system.

40 CFER 8 264.301(h)This requires prudent management of facilitiesctarection and holding of
run-on and run-off.

40 CFR 8 264.301(i)This requires that wind dispersal of particulattter be controlled.

5.3 Federal and State RCRA Subtitle D and Solid Wa&s Management Requirements

40 CFR Part 257 establishes criteria under Suliditké the Resource Conservation and Recovery Act fo
use in determining which solid waste disposal fieesl and practices pose a reasonable probabflity o
adverse effects on health or the environment.48e€FR § 257.1(a). This part comes into play wkiene
there is a “disposal” of any solid or hazardoustevéi®m a “facility.” “Disposal” is defined as “th
discharge, deposit, injection, dumping, spilliregking, or placing of any solid waste or hazardeaste
into or on any land or water so that such solidtevas hazardous waste or any constituent theregf ma
enter the environment or be emitted into the atischarged into any waters, including ground veater
Seed0 CFR § 257.2. “Facility” means “any land and @apgnances thereto used for the disposal of solid
wastes.” Solid waste requirements are either agipliicto mine wastes as solid waste or are relersht
appropriate for the management, handling, storagajtoring and disposal of the mine wastes to be
addressed in this remedial action.

5.3.1. Federal Requirements
40 CFR 8 257 (applicable)Criteria for Classification of Solid Waste DispbBacilities and Practices.

The activities to be performed for the East Hel&t® remedial action are expected to comply with the
following requirements.

40 CFR 8§ 257.3-1Washout of solid waste in facilities in a floodpl@osing a hazard to human life,
wildlife, or land or water resources shall not accu

40 CFR § 257.3-2Facilities shall not contribute to the taking oflangered species or the
endangering of critical habitat of endangered g®eci

40 CFR 8 257.3-3A facility shall not cause a discharge of pollusamredged or fill material, into
waters of the United States in violation of Sectidd2 and 404 of the Clean Water Act, as amended,
and shall not cause non-point source pollutiowjdatation of applicable legal requirements
implementing an area wide or statewide water quaiatnagement plan that has been approved by
the Administrator under Section 208 of the CleartéVAct, as amended.

40 CFER 8 257.3-4A facility shall not contaminate an undergroundrse of drinking water beyond
the solid waste boundary or beyond an alternatbtentlary specified in accordance with this section.

40 CFR 8 257.3-8(d)Access to a facility shall be controlled so aprvent exposure of the public
to potential health and safety hazards at the site.

5.3.2. State of Montana Solid Waste Requirements.
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The Montana Solid Waste Management Act, Sectiot(*201 et segMCA, and regulations are
applicable to the management and disposal of Bl s@stes, including mine wastes at sites thahate
currently subject to operating permit requirements.

ARM 8§ 17.50.505(1) and (2) (applicableSets forth standards that all solid waste dispsisad must
meet, including the requirements that (1) Clasaridfills must confine solid waste and leachattho
disposal facility. If there is the potential foathate migration, it must be demonstrated thahiaowill
only migrate to underlying formations which havehyaraulic continuity with any state waters; (2)
adequate separation of group Il wastes from unihgrlyr adjacent water must be provideand (3) no
new disposal units or lateral expansions may batéatin wetlands. ARM 17.50.505 also specifies
general soil and hydrogeological requirements pena to the location of any solid waste management
facility.

'3 The extent of separation shall be established on a case-by-case basis, considering terrain and the type of
underlying soil formations, and facility design.

ARM 17.50.506 (applicable)Specifies design requirements for landfills. Lalglfinust either be
designed to ensure that MCLs are not exceedededatiufill must contain a composite liner and ledeh
collection system which comply with specified cride

ARM 17.50.511 (applicable)Sets forth operational and maintenance and desguirements for solid
waste management facilities using land filling noeth Specific requirements specified in ARM
17.50.511 that are applicable are run-on and rénarftrol systems requirements, requirements ftted s
be fenced to prevent unauthorized access, andgitiohs of point source and nonpoint source
discharges which would violate Clean Water Act iegquents.

ARM 17.50.523 (applicable) Specifies that solid waste must be transportesdial a manner as to
prevent its discharge, dumping, spilling or leakirgn the transport vehicle.

ARM 17.50.530 (applicable)Sets forth the closure requirements for landfllass Il landfills must
meet the following criteria: (1) install a final\wer that is designed to minimize infiltration armdson;
(2) design and construct the final cover systemitimize infiltration through the closed unit byethise
of an infiltration layer that contains a minimum ib8hes of earthen material and has a permealsbty
than or equal to the permeability of any bottonedjrbarrier layer, or natural subsoils or a perriigab
no greater than 1 X 10-5 cm/sec, whichever is 1€35minimize erosion of the final cover by thee ud
a seed bed layer that contains a minimum of sik@ée®f earthen material that is capable of susigini
native plant growth and protecting the infiltratilayer from frost effects and rooting damage; (4)
revegetate the final cover with native plant growithin one year of placement of the final cover.

ARM17.50.531 (applicable) Sets forth post closure care requirements forddldandfills. Post closure
care must be conducted for a period sufficientratqet human health and the environment. Post dosu
care requires maintenance of the integrity anccgéffeness of any final cover, including making riepa
to the cover as necessary to correct the effedstiement, subsidence, erosion, or other evants,
preventing run-on and run-off from eroding or othiee damaging the cover and comply with the
groundwater monitoring requirements found at ARMETL7, chapter 50, subchapter 7.

Section 75-10-206, MCAallows variances to be granted from solid wastelegions if failure to
comply with the rules does not result in a dangeyublic health or safety or compliance with specif
rules would produce hardship without producing liigne the health and safety of the public that
outweigh the hardship.
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5.4 Federal and State Mine Reclamation Requirements
5.4.1 Surface Mining Control and Reclamation Act

Surface Mining Control and Reclamation Act, 30 USGE 1201-1326 (relevant and appropriate)This
Act and implementing regulations found at 30 CFR$a84 and 816 establish provisions designed to
protect the environment from the effects of surfeca mining operations, and to a lesser extentauah
mining. These requirements are relevant and apjatefo the covering of discrete areas of
contamination. The regulations require that re\atimt be used to stabilize soil covers over reaaim
areas. They also require that revegetation be dooerding to a plan which specifies schedules,ispec
which are diverse and effective, planting methoalslching techniques, irrigation if appropriate, and
appropriate soil testing. Reclamation performanaadards are currently relevant and appropriate to
mining waste sites.

5.4.2 Montana Statutory and Regulatory Requirements

Montana Strip and Underground Mine Reclamation Act,Section 82-4-201, et seq., MCA (relevant
and appropriate) and Montana Metal Mining Act, Secton 82-4-301, et seq., MCA (relevant and
appropriate). The specified portions of the following statutoryregulatory provisions, as identified
below, are relevant and appropriate requirements.

Section 82-4-231, MCARequires operators to reclaim and revegetatetatfdands using most modern
technology available. Operators must grade, bagctdpsoil, reduce high walls, stabilize subsidence
control water, minimize erosion, subsidence, lditks, and water pollution.

Section 82-4-233, MCAQOperators must plant vegetation that will yieldizerse, effective, and
permanent vegetative cover of the same seasonatyaative to the area and capable of self-
regeneration.

Section 82-4-336, MCADisturbed areas must be reclaimed to utility asafiity comparable to
adjacent areas.

ARM 17.24.501.Provides general backfilling and grading requiretaeBackfill must be placed so as to
minimize sedimentation, erosion, and leaching @ ac toxic materials into waters, unless otherwise
approved. Final grading must be to the approxirogtgnal contour of the land and final slopes muest
graded to prevent slope failure, may not exceedtigge of repose, and must achieve a minimum long
term static safety factor of 1:3. The disturbedaareist be blended with surrounding and undisturbed
ground to provide a smooth transition in topography

ARM 17.24.519.Requires monitoring of settling of regraded areas.

ARM 17.24.631(1), (2), (3)(a) and (bRequires minimization of disturbances to the pitexga
hydrologic balance. Changes in water quality arahtjty, in the depth to groundwater and in the
location of surface water drainage channels wiliid@imized. Other pollution minimization devices
must be used if appropriate, including stabilizitigfurbed areas through land shaping, divertingffun
planting quickly germinating and growing standseshporary vegetation, regulating channel velocity o
water, lining drainage channels with rock or vetieta mulching, and control of acid-forming, ancit
forming waste materials.

ARM 17.24.633.Surface drainage from a disturbed area must heettdoy the best technology currently
available (BTCA). Treatment must continue until #rea is stabilized.
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ARM 17.24.634.Requires disturbed drainages be restored to th@xprate pre-disturbance
configuration. Drainage design must emphasize atlaand floodplain dimensions that approximate the
pre-mining configuration and that will blend withet undisturbed drainage above and below the area to
be reclaimed. The average stream gradient mustli@ained with a concave longitudinal profile. This
regulation provides specific requirements for deisig the reclaimed drainage to: (1) approximate an
appropriate geomorphic habit or characteristicgpaft(2) remain in dynamic equilibrium with the ®m®
without the use of artificial structural contro{8) improve unstable pre-mining conditions; (4)\pde

for floods and for the long-term stability of thenbscape; and (5) establish a pre-mining diveddity
aquatic habitats and riparian vegetation.

ARM 17.24.635 through 17.24.63%et forth requirements for temporary and permademetrsions.

ARM 17.24.638.Sediment control measures must be implementedgloperations.

ARM 17.24.639.Sets forth requirements for construction and neaiance of sedimentation ponds.

ARM 17.24.641 . Establishes practices to avoid drainage from actdxic forming spoil material into
ground and surface water.

ARM 17.24.643 through 17.24.64@rovisions for groundwater protection, groundwateharge
protection, and groundwater and surface water raong.

ARM 17.24.701 and 702Requirements for redistributing and stockpilingsofl for reclamation. Also,
outlines practices to prevent compaction, slippagasion, and deterioration of biological propeyioé
solil.

ARM 17.24.703.When using materials other than, or along witi,feo final surfacing in reclamation,
the operator must demonstrate that the materia$ @f)least as capable as the soil of supportiag t
approved vegetation and subsequent land use, atite(Ehedium must be the best available in the tarea
support vegetation. Such substitutes must be usadnanner consistent with the requirements for
redistribution of soil in ARM 17.24.701 and 702.

ARM 17.24.711.Requires that a diverse, effective, and permavexptative cover of the same seasonal
variety native to the area of land to be affecteslide established except on road surfaces amgviibe
low-water line of permanent impoundments. See Skttion 82-4-233, MCA (relevant and appropriate).
Vegetative cover is considered of the same seasaniaty if it consists of a mixture of speciesegjfual

or superior utility when compared with the natwadjetation during each season of the year. This
requirement may not be appropriate where otherrdsvaore suitable for the particular land use or
another cover is requested by the landowner.

ARM 17.24.713.Seeding and planting of disturbed areas must béumted during the first appropriate
period favorable for planting after final seedbeelgaration.

ARM 17.24.714.Mulch or cover crop or both must be used untilgadde permanent cover can be
established.

ARM 17.24.716.Establishes method of revegetation.

ARM 17.24.717 Relates to the planting of trees and other wopagies if necessary, as provided in
Section 82-4-233, MCA, to establish a diverse,@i¥e, and permanent vegetative cover of the same
seasonal variety native to the affected area apdhia of self-regeneration and plant successitenat
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equal to the natural vegetation of the area, exteptintroduced species may be used in the reaéget
process where desirable and necessary to achiewapgioved land use plan.

ARM 17.24.718.Requires soil amendments, irrigation, managenfenting, or other measures, if
necessary to establish a diverse and permaneriatiegecover.

ARM 17.24.721 .Specifies that rills or gullies in reclaimed areasst be filled, graded or otherwise
stabilized and the area reseeded or replanted ffilth and gullies are disrupting the reestablishtvof
the vegetative cover or causing or contributing taolation of water quality standards for a regaiv
stream. ARM 17.24.723. States that operators sbatiuct approved periodic measurements of
vegetation, soils, water, and wildlife, and if datdicate that corrective measures are necesdal, s
propose such measures.

ARM 17.24.724 Specifies that revegetation success must be neshagainst approved technical
standards or unmined reference areas. Refererae amnd standards must be representative of vegetati
and related site characteristics occurring on laxthbiting good ecological integrity. Required
management for these reference areas is set forth.

ARM 17.24.726.Requires standard and consistent field and labigratethods to obtain and evaluate
revegetated area data with reference area dataraadhnical standards, and sets out the required
methods for measuring productivity.

ARM 17.24.731.If toxicity to plants or animals on the revegetbéeea or the reference area is suspected
due to the effects of the disturbance, comparativsmical analyses may be required.

ARM 17.24.751 Sets forth requirements to protect and enhanbeafisl wildlife habitat.

ARM 17.24.824.If land use is to be other than grazing land sl ind wildlife habitat, areas of land
affected by mining must be restored in a timely n@arto higher or better uses achievable underierite
and procedures set forth.

5.5 Air Requirements

Remedial activities will comply with the Ambient AQuality Regulations (above) and with the follogrin
requirements to ensure that existing air quality mot be adversely affected by the East Helena OU2
remedial action.

ARM 17.8.308(1), (2) and (3) (applicable)Airborne particulate matter. There shall be nadpation,
handling, transportation, or storage of any maltewise of any street, road, or parking lot, or agien of
a construction site or demolition project unlesssmmable precautions are taken to control emissibns
airborne patrticles. Emissions shall not exhibibpacity exceeding 20% or greater averaged over 6
consecutive minutes.

ARM 17.8.304(2) (applicable)Visible Air Contaminants. Emissions into the ouidatmosphere shall
not exhibit an opacity of 20% or greater averagesr 6 consecutive minutes.

ARM 17.8.604 (applicable) Lists certain wastes that may not be disposed @pen burning, including
oil or petroleum products, RCRA hazardous wastesmicals, and treated lumber and timbers. Any
waste which is moved from the premises where itgeaserated and any trade waste (material resulting
from construction or operation of any businesgidrandustry, or demolition project) may be open
burned only in accordance with the substantiveireqents of ARM 17.8.611 or 612.
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ARM 17.24.761 (relevant and appropriate) Specifies a range of measures for controllingtiugidust
emissions during mining and reclamation activiti®sme of these measures could be considered rélevan
and appropriate to control fugitive dust emissimnsonnection with excavation, earth moving and
transportation activities conducted as part ofrémedy at the site. Such measures include, for pbeam
paving, watering, chemically stabilizing, or freqtig compacting and scraping roads, promptly

removing rock, soil or other dust-forming debrisrir roads, restricting vehicle speeds, revegetating,
mulching, or otherwise stabilizing the surface i&as adjoining roads, restricting unauthorized alehi
travel, minimizing the area of disturbed land, @nomptly revegetating regraded lands.

5.6 Noxious Weeds

Noxious Weeds, Section 7-22-2101(8)(a), MCBefines "noxious weeds" as any exotic plant species
established or that may be introduced in the staieh may render land unfit for agriculture, forgst
livestock, wildlife, or other beneficial uses oathmay harm native plant communities and that is
designated: (I) as a statewide noxious weed byafullee department; or (ii) as a district noxioused by
a board, following public notice of intent and ebpa hearing. Designated noxious weeds are ligted i
ARM 4.5.201 through 4.5.204 and must be managesist@mt with weed management criteria
developed under Section 7-22-2109(2)(b), MCA.

25



6.0 TO BE CONSIDERED (TBC) DOCUMENTS

A list of TBC documents is included in the Preantbléhe NCP, 55 Fed. Reg. 8765 (March 8, 1990).
Those documents, plus any additional similar aatesl documents issued since that time, were
considered by EPA and DEQ during the conduct oféineedial investigation (RI)/feasibility study (FS)
remedy selection and will be further consideredrduthe conduct of the remedial design and
implementation of the remedial action.
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7.0 OTHER LAWS (NON-EXCLUSIVE LIST)

CERCLA defines as ARARs only federal environmeatad state environmental and siting laws.
Remedial design, implementation, and operationraaithitenance must nevertheless comply with all
other applicable laws, both state and federal.

The following “other laws” are included here to yide a reminder of other legally applicable
requirements for response actions being conductia &ast Helena OU2. They are not intended to be
an exhaustive list of such legal requirementsabatincluded because they set out related conteahs
must be addressed and, in some cases, may requieeaglvance planning. They are not included as
ARARs because they are not “environmental or figcdliting laws.” As applicable laws other than
ARARSs, they are not subject to ARAR waiver prowso

7.1 Other Federal Laws
Occupational Safety and Health RegulationsThe federal Occupational Safety and Health Act

regulations found at 29 CFR Part 1910 and Part 282@&pplicable to worker protection during the
conduct of all remedial activities.

7.2 Other State Laws
A. Groundwater Act

The Groundwater Act, Section 85-2-501, et sBt{CA, and implementing regulations, ARM 17.30.601,
et seqgovern uses of groundwater and provide measunag®tect groundwater from depletion or
contamination. The regulations also set requiremtamtwater wells.

Section 85-2-505, MCA, precludes the wasting otigdwater. Any well producing waters that
contaminate other waters must be plugged or cagpebiwells must be constructed and maintained so as
to prevent waste, contamination, or pollution ajigrdwater.

Section 85-2-516, MCA, states that within 60 daysrany well is completed a well log report must b
filed by the driller with the DNRC and the appr@té county clerk and recorder.

B. Public Water Supply Regulations

If remedial action at the site requires any reaoesion or modification of any public water supfiltye
or sewer line, the construction standards spedifigsRM 17.38.101(4) (applicable) must be observed.

C. Water Rights

Section 85-2-101, MCA, declares that all watersinithe state are the state's property, and may be
appropriated for beneficial uses. The wise useaitnwresources is encouraged for the maximum kenefi
to the people and with minimum degradation of retaquatic ecosystems.

Parts 3 and 4 of Title 85, Chapter 2, MCA, setregquirements for obtaining water rights and
appropriating and utilizing water. All requiremenfsthese parts are laws which must be complied wit
in any action using or affecting waters of theest&ome of the specific requirements are set fmetbw.

Section 85-2-301, MCA, of Montana law provides thgterson may only appropriate water for a
beneficial use.
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Section 85-2-302, MCA, specifies that a person n@yappropriate water or commence construction of
diversion, impoundment, withdrawal or distributiorks therefor except by applying for and receivéng
permit from the Montana Department of Natural Resesiand Conservation. While the permit itself
may not be required under federal law, appropnatéication and submission of an application skloul
be performed and a permit should be applied farder to establish a priority date in the prior
appropriation system.

Section 85-2-306, MCA, specifies the conditionsagrich groundwater may be appropriated, and, at a
minimum, requires notice of completion and appr@jon within 60 days of well completion.

Section 85-2-311, MCA, specifies the criteria whiobist be met in order to appropriate water and
includes requirements that:

1. there are unappropriated waters in the sourcepylgu
2. the proposed use of water is a beneficial use; and
3. the proposed use will not interfere unreasonabti wiher planned uses or developments.

Section 85-2-402, MCA, specifies that an appropriatay not change an appropriated right except as
provided in this section with the approval of thiHRC.

Section 85-2-412, MCA, provides that, where a petsas diverted all of the water of a stream byueirt
of prior appropriation and there is a surplus ofavaver and above what is actually and necessarily
used, such surplus must be returned to the stream.

D. Controlled Ground Water Areas

Pursuant to Section 85-2-507, MCA, the Montana Dtepent of Natural Resources and Conservation
may grant either a permanent or a temporary cdettrground water area. The maximum allowable time
for a temporary area is two years, with a posgibteyear extension.

Pursuant to Section 85-2-506, MCA, designation abitrolled ground water area may be proposed if:
(i) excessive ground water withdrawals would cazm®@aminant migration; (ii) ground water
withdrawals adversely affecting ground water gyalditthin the ground water area are occurring or are
likely to occur; or (iii) ground water quality witlhthe ground water area is not suited for a specif
beneficial use.

E. Occupational Health Act, Section 50-70-101, seg, MCA.

ARM 17.74.101 addresses occupational noise. Inrdacae with this section, no worker shall be
exposed to noise levels in excess of the levelsifspe in this regulation. This rule is applicalaely to
limited categories of workers and for most workéies similar federal standard in 29 CFR § 1910.95
applies.

ARM 17.74.102 addresses occupational air contartsndime purpose of this rule is to establish
maximum threshold limit values for air contaminamtsler which it is believed that nearly all workers
may be repeatedly exposed day after day withowrsdvhealth effects. In accordance with this mte,
worker shall be exposed to air contaminant levelksxicess of the threshold limit values listed i thle.
This rule is applicable only to limited categoragsvorkers and for most workers the similar federal
standard in 29 CFR § 1910.1000 applies.
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F. Montana Safety Act

Sections 50-71-201, 202 and 203, MCA, state thatyeemployer must provide and maintain a safe place
of employment, provide and require use of safetya#s and safeguards, and ensure that operatiohs an
processes are reasonably adequate to render teegflamployment safe. The employer must also do
every other thing reasonably necessary to pravectife and safety of its employees. Employees are
prohibited from refusing to use or interfering witie use of safety devices.

G. Employee and Community Hazardous Chemical Information

Sections 50-78-201, 202, and 204, MCA, state thelh @mployer must post notice of employee rights,
maintain at the work place a list of chemical nawfesach chemical in the work place, and indichge t
work area where the chemical is stored or used.|@®mps must be informed of the chemicals at the
work place and trained in the proper handling ef¢hemicals.
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